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13 MEMORANDUM DECISION

14 Debtors.

15
16 || BANKCARD CENTRAL, INC.,
17 Plaintiff,
18 v.

19 || BARRON ANTHONY GONZALES,

' e’ e e e e e e e e e e e et e e S e S

20 Defendant.
21
22 This adversary proceeding came on regularly for trial on

23 [ plaintiff’s complaint seeking a judgment that the debt owed to it
24 || by debtor Gonzales is nondischargeable pursuant to 11 U.S.C.

25 || § 523 (a) (2) (A).
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This Court has subject matter jurisdiction pursuant to
28 U.S.C. § 1334 and General Order No. 312-D of the United States
District Court for the Southern District of California. This is
a core proceeding under 28 U.S.C. § 157(b) (2) (I).
Section 523 (a) (2) () of Title 11, United States Code,
provides:
(a) A discharge under section 727, 1141,
1228(a), 1228(b), or 1328(b) of this title does
not discharge an individual debtor from any debt -
(2) For money, property, services, or an
extension, renewal or refinancing of credit,
to the extent obtained by --
(A) False pretenses, a false
representation, or actual fraud, other than a
statement respecting the debtor’s or an
insider’s financial condition
The Bankruptcy Code has long prohibited debtors from
discharging liabilities incurred on account of their fraud,

embodying the basic policy animating the Code of affording relief

only to the “honest but unfortunate debtor.” Cohen v de la Crugz,

523 U.S. 213, 217 (1998).

The provision of the Bankruptcy Code which excepts from
discharge debts arising from fraud is § 523(a) (2) (A). In
applying § 523(a) (2) (A), courts in the Ninth Circuit employ a
five-part test:

(1) that the debtor made . . . representations;
(2) that the debtor knew the representations were
false when made;

(3) that the debtor made the representations with
the intention and purpose of deceiving the
creditor;

(4) that the creditor relied on such
representations; and
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(5) that the creditor sustained the alleged loss
and damage as the proximate result of the
misrepresentations having been made.

In re Hashemi, 104 F.3d 1122, 1125 (9% Cir. 1997); In re Apte,

96 F.3d 1319, 1322 (9% Cir. 1996). In order to prevail on a
claim asserted under § 523 (a) (2) (A), a creditor must establish

each of the five elements by a preponderance of the evidence.

1. Representation

The first element, or part, of a cause of action under
§ 523(a) (2) (A) is that the debtor made one or more
representations. The statute itself makes clear that any
representation must be “other than a statement respecting the
debtor’s or an insider’s financial condition”. Representations
as to such financial condition are actionable, if at all,
only under 11 U.S.C. § 523(a)(2)(B), and then only if the

representations are in writing. In re Barrack, 217 B.R. 598,

605 (9 Cir. BAP 1998); In re Tallant, 207 B.R. 923, 931 (Bankr.

E.D. Cal. 1997).

Can the representation be about anything, or are there
limits on what representations may be actionable under
§ 523(a) (2) (A)? As the Supreme Court recognized in Field v.
Mans, 516 U.S. 59, 70 (1995), it must be a “representation of
fact”. The Ninth Circuit has recognized the same, and used to
include the phrase “representation of fact” in stating the

elements of a cause of action under § 523 (a)(2)(A). In re Rubin,
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